MEMORANDUM OF UNDERSTANDING

Delegations representing the Governments of Spain and India met in New Delhi
on 07-08 November 2006, to discuss matters relating to air services between the two
countries. The discussions were held in a friendly and cordial atmosphere. A list of the
two delegations is attached as Appendix ‘A’.

2 India/Spain Air Services Aereement (ASA)

2.1 The two delegations reaffirmed the need to modernize the existing India/Spain
ASA of 10 April 1987 and referred to the Draft ASAs exchanged prior to this meeting.
In this context, it was noted that, in line with its European obligations, the Spanish side
had incorporated the standard Community clauses in their Draft ASA.

¥ The Indian delegation informed that the entire issue of bilateral air services
agreements between India and EU Member States is currently being discussed with the

European Commission in the context of a horizontal agreement between India and the
European Community.

23  The Spanish delegation acknowledged the progress of the discussions between

India and the EU and it was agreed that the clauses in the ASA referring to the EU
requirements could be considered later.

2.4 However, in the context of the EC requirements, the Spanish delegation stated
that it is optional for Member States to levy taxes on fuel uplifted in its territory for use in
an aircraft that operates between points in its territory or within the Community and that,
currently, Spain has no intention to exercise this option. The Indian delegation
appreciated Spain’s position on this issue.

2.5 It was agreed that both sides would examine the Draft ASAs and finalise the same
after issues arising out of the EC requirements had been resolved. However, pending the
finalisation of the revised ASA, it was agreed that the existing ASA would be amended as
follows :

i) Article IIT - Designation of Airline
Paragraph 1 of the Article III shall read as follows:
Each Contracting Party shall have the right to designate in writing to the
other Contracting Party one or more airlines for the purpose of operating
the agreed services on the specified routes in the Annex to this Agreement.

i) Article VI - Tariffs
The amended article is at Appendix 'B’.




iii)

vi)

Article VII — Technical and Commercial Personnel and Article XII —
Transfer of Excess Receipts

A revised Article VII titled “Commercial Opportunities™ as reflected in
Appendix ‘C’ would be inserted to replace the above Articles VII and XII

Article XI — Security and Safety

Two new Articles i.e Article XI (A) — Safety (as at Appendix 'D") and
Article XI (B) - Security (as at Appendix ‘E’) would be incorporated to
replace Article XI..

Article XIV - Capacity
The amended article is at Appendix 'F".

Article XII — New Article

The existing Article XII shall be deleted (as it has been replaced with a
revised Article VII, as in para 2.5 (iii) above) and a new Article XII titled
“Co-operative Services Arrangements” shall be incorporated as at
Appendix ‘G’.

2.6 The remaining Articles of the existing ASA shall remain unchanged.

3 Route Schedules

3.1 It was agreed that the Annex to the ASA would be replaced with a new Annex as
in Appendix ‘H’.

3.2 It was further agreed that:

i)

The designated airlines of Spain shall be entitled to operate to/through
Mumbai, Delhi and Bangalore in India and the designated airlines of India
shall be entitled to operate to/through Madrid and Barcelona in Spain.

The designated airlines of both sides shall be entitled to exercise full
intermediate 5" freedom traffic rights via any one intermediate point of
choice (excluding points in the Gulf and Middle East) and beyond 5
freedom traffic rights to any one beyond point of choice, on a maximum of
fourteen (14) weekly frequencies. Within these 14 weekly frequencies,
the exercise of beyond 5™ freedom traffic rights to a point in Central/South
America by the designated airlines of India shall be limited to a maximum

of seven (7) weekly frequencies.
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4. Capacity Entitlements
4.1 It was agreed that on the respective routes specified in the Annex to the ASA :

i) The designated airlines of both sides shall be entitled to operate a
maximum of 21 frequencies per week in each direction with an aircraft of
capacity not exceeding that of B747-400 aircraft.

i1} Within their overall entitlement of 21 frequencies, the designated airlines
of Spain shall be entitled to operate a maximum of 7 frequencies
to/through any one point of call in India.

1) Within their overall entitlement of 21 frequencies, the designated airlines
of India shall be entitled to operate a maximum of 14 frequencies

to/through any one point of call in Spain.

B Commercial Asreements

5.1 The designated airlines of both Parties shall not be required to enter into any
mandated Commercial Agreement for the operation of the agreed services. However, the
designated airlines of two sides are free to enter, at their own choice, into
commercial/cooperative arrangements for their mutual benefit.

6. Entry into Force

6.1 The principles and provisions set forth in this Memorandum of Understanding
shall enter into force from the date of signature. Additionally, until the new text of the
Air Services Agreement is concluded, both Aeronautical Authorities agree to apply the
principles included therein, on a provisional basis and within the scope of their
administrative competences.

2 This Memorandum of Understanding supersedes the earlier Memorandum of
Understanding signed in Madrid on 20 June 1996.
Done at New Delhi on 08 November 2006.

For the Delegation of India For the Delegation of Spain
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Appendix ‘B’
ARTICLE VI

TARIFFS

15 Each Party shall allow prices for air services to be decided by each designated
airline based on commercial considerations in the marketplace. Intervention by the
Parties shall be limited to:

a. prevention of unreasonably discriminatory prices or practices;

b. protection of consumers from prices that are unreasonably high or restrictive due
to the abuse of a dominant position; and

c. protection of airlines from prices that are artificially low due to direct or indirect
governmental subsidy or support.

2. Prices for international air services between the territories of the Parties shall not
be required to be filed. Notwithstanding the foregoing, the designated airlines of the
Parties shall continue to provide immediate access, on request, to information on
historical, existing, and proposed prices to the aeronautical authorities of the Parties in a
manner and format acceptable to those aeronautical authorities.
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Appendix ‘C’

ARTICLE VII

COMMERCIAL OPPORTUNITIES

e The airlines of each Contracting Party shall be allowed, on the basis of
reciprocity, to maintain in the territory of the other Contracting Party, their offices and
representatives, as well as their commercial, operational and technical staff as required in
connection with the operations of the agreed services.

2 The request for staff may, at the option of the airlines of each Contracting Party.
be satisfied either by their own personnel or by using the services of any other
organization, company or airlines operating in the territory of the other Contracting Party,
and authorized to perform such services in the territory of that Contracting Party.

3. The representatives and staff shall be subject to the laws and regulations in force
of the other Contracting Party, and. according to such laws and regulations, each
Contracting Party shall, on the basis of reciprocity and with the minimum delay, grant the
necessary employment authorizations, visitor visas or other similar documents to the
representatives and staff reefed to in paragraph 1 of this Article.

4. Should special circumstances require the entry or permanence of staff on an
emergency and temporary basis, the permits, visas and documents required by the laws
and regulations of each Contracting Party shall be issued promptly so as not to delay the
entry of such personnel into the state concerned.

5. On a reciprocal and non discriminatory basis with respect to any other airline
operating in international traffic, the airlines of each Party shall be free to sell air
transport services in the territories of both Contracting Parties, either directly or through

an agent, and in any currency in accordance with the laws in force in each Contracting
Party.

6. The airlines of each Party shall be permitted to pay for local expenses, including
purchases of fuel, in the territory of the other Party in local currency. At their discretion,
the airlines of each Party may pay for such expenses in the territory of the other Party in
freely convertible currencies according to local currency regulation.

T, The airlines of each Contracting Party shall be free to transfer from the territory of
sale to their home territory the excess, in the territory of sale, of receipts over
expenditure. Included in such net transfer shall be revenues from sales, made directly or
through an agent of air transport services, and ancillary or supplementary services, and
normal commercial interest earned on such revenues while on deposit awaiting transfer.

8. Such remittances shall be made without prejudice to any fiscal obligations in
force in the territory of either Contracting Party.
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3. The airlines of the Contracting Parties shall be granted the appropriate
authorization to make such remittances on the due dates in freely convertible currency at
the official rate of exchange in force at the time of the request.

10.  Notwithstanding anything contained in this Article, the exercise of rights under
this Article shall be in accordance with the applicable rules and regulations, and the
Parties stipulate that the rules and regulations shall be administered in a non-
discriminatory fashion and consistent with the purposes of the Agreement.
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Appendix ‘D’

ARTICLE XI (A)

SAFETY

1. Each Contracting Party may request consultations at any time concerning the
safety standards in any area relating to air crew, aircraft or their operations adopted by the

other Contracting Party. Such consultations shall take place within 60 days of that
request.

v If, following such consultations, one Contracting Party finds that the other
Contracting Party does not effectively maintain and administer safety standards in any
such area that are at least equal to the minimum standards established at that time
pursuant to the Convention, the first Contracting Party shall notify the other Contracting
Party of those findings and the steps considered necessary to conform with those
minimum standards, and that other Contracting Party shall take appropriate corrective
action. Failure by the other Contracting Party to take appropriate action within 15 days or
such longer period as may be agreed, shall be grounds for suspending or limiting
operating authorization or technical permissions.

3. Motwithstanding the obligations mentioned in Article 33 of the Convention, it is
agreed that any aircraft operated by the airline or airlines of one Contracting Party on
services to or from the territory of another Contracting Party may, while within the
territory of the other Contracting Party, be made the subject of an examination by the
authorized representatives of the other Contracting Party, on board and around the
aircraft to check both the validity of the aircraft documents and those of its crew and the
apparent condition of the aircraft and its equipment (in this Article called “ramp
inspection™), provided this does not lead to unreasonable delay.

4. If any such ramp inspection or series of ramp inspections gives rise to:

a) serious concerns that an aircraft or the operation of an aircraft does not

comply with the minimum standards established at that time pursuant to
the Convention, or

b) serious concerns that there is a lack of effective maintenance and
administration of safety standards established at that time pursuant to the
Convention,

the Contracting Party carrying out the inspection shall, for the purposes of Article 33 of
the Convention, be free to conclude that the requirements under which the certificate of
licences in respect of that aircraft or in respect of the crew of that aircraft had been issued
or rendered valid, or that the requirements under which that aircraft is operated, are not
equal to or above the minimum standards established pursuant to the Convention.
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Appendix ‘I
ARTICLE XI (A)
SAFETY

L. Each Contracting Party may request consultations at any time concerning the
safety standards in any area relating to air crew, aircraft or their operations adopted by the

other Contracting Party.  Such consultations shall take place within 60 days of that
request.

2 If, following such consultations, one Contracting Party finds that the other
Contracting Party does not effectively maintain and administer safety standards in any
such area that are at least equal to the minimum standards established at that time
pursuant to the Convention, the first Contracting Party shall notify the other Contracting
Party of those findings and the steps considered necessary to conform with those
minimum standards, and that other Contracting Party shall take appropriate corrective
action. Failure by the other Contracting Party to take appropriate action within 15 days or
such longer period as may be agreed, shall be grounds for suspending or limiting
operating authorization or technical permissions.

3 Notwithstanding the obligations mentioned in Article 33 of the Convention, it is
agreed that any aircraft operated by the airline or airlines of one Contracting Party on
services to or from the territory of another Contracting Party may, while within the
territory of the other Contracting Party, be made the subject of an examination by the
authorized representatives of the other Contracting Party, on board and around the
aircraft to check both the validity of the aircraft documents and those of its crew and the
apparent condition of the aircraft and its equipment (in this Article called “ramp
inspection”), provided this does not lead to unreasonable delay.

4. If any such ramp inspection or series of ramp inspections gives rise to:

a) serious concerns that an aircraft or the operation of an aircraft does not
comply with the minimum standards established at that time pursuant to
the Convention, or

b) serious concerns that there is a lack of effective maintenance and

administration of safety standards established at that time pursuant to the
Convention,

the Contracting Party carrying out the inspection shall, for the purposes of Article 33 of
the Convention, be free to conclude that the requirements under which the certificate of
licences in respect of that aircraft or in respect of the crew of that aircraft had been issued
or rendered valid, or that the requirements under which that aircraft is operated, are not
equal to or above the minimum standards established pursuant to the Convention.
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5. In the event that access for the purpose of undertaking a ramp inspection of an
aircraft operated by the airline or airlines of one Contracting Party in accordance with
paragraph 3 above is denied by the representative of that airline or airlines, the other
Contracting Party shall be free to infer that serious concerns of the type referred to in
paragraph 4 above arise and draw the conclusions referred in that paragraph.

6. Each Contracting Party reserves the right to suspend or vary the operating
authorization of an airline or airlines of the other Contracting Party immediately in the
event the first Contracting Party concludes, whether as a result of a ramp inspection, a
series of ramp inspections, a denial of access for ramp inspection, consultation or
otherwise, that immediate action is essential to the safety of an airline operation.

i Any action by one Contracting Party in accordance with paragraphs 2 or 6 above
shall be discontinued once the basis for the taking of that action ceases to exist.
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Appendix ‘E’

ARTICLE XI (B
SECURITY

1. Consistent with their rights and obligations under international law, the
Contracting Parties reaffirm that their obligation to each other to protect the security of
civil aviation against acts of unlawful interference forms an integral part of this
Agreement. Without limiting the generality of their rights and obligations under
international law, the Contracting Parties shall in particular act in conformity with the
provisions of the Convention on Offences and Certain Other Acts Committed on Board
Aircraft, signed at Tokyo on 14™ September 1963, the Convention for the Suppression of
Unlawful Seizure of Aircraft, signed at The Hague on 16" December 1970, the
convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation,
signed at Montreal on 23" September 1971, the Protocol for the Suppression of Unlawful
Acts of Violence at Airports Serving International Civil Aviation, signed at Montreal on
24" February 1988 which is supplementary to the Convention for the Suppression of
Unlawful Acts against the Safety of Civil Aviation, done at Montreal on 23™ September
1971, the Convention on the Marking of Plastic Explosives for the Purpose of Detection,
signed at Montreal on 1* March 1991 and any other convention on aviation security to
which both Parties become members.

3 The Contracting Parties shall provide upon request all necessary assistance to
each other to prevent acts of unlawful seizure of aircraft and other unlawful acts against
the safety of such aircraft, their passengers and crew, airports and air navigation facilities,
and any other threat to the security of civil aviation.

3 The Contracting Parties shall, in their mutual relations, act in conformity with the
aviation security provisions established by the International Civil Aviation Organization
and designated as Annexes to the Convention to the extent that such security provisions
are applicable to the Contracting Parties; they shall require that operators of aircraft of
their registry or operators of aircraft who have their principal place of business or
permanent residence in their territory and the operators of airports in their territory act in
conformity with such aviation security provisions.

4. Each Contracting Party agrees that such operators of aircraft may be required to
observe the aviation security provisions referred to in the paragraph above required by
the other Contracting Party for entry into, departure from, or while within the territory of
that Contracting Party. For departure from, or while within, the territory of either Party,
operators of aircraft shall be required to observe aviation security provisions in
conformity with the law in force in that country. Each Contracting Party shall ensure that
adequate measures are effectively applied within its territory to protect the aircraft and to
nspect passengers, crew, carry-on items, baggage, cargo and aircraft stores prior to and
during boarding or loading. Each Contracting Party shall also give sympathetic



consideration to any request from the other Contracting Party for reasonable special
security measures to meet a particular threat.

o When an incident or threat of an incident of unlawful seizure of civil aircraft or
other unlawful acts against the safety of such aircraft, their passengers and crew, airports
or air navigation facilities occur, the Contracting Parties shall assist each other by
facilitating communications and other appropriate measures intended to terminate rapidly
and safely such incident or threat thereof,

6. When a Contracting Party has reasonable grounds to believe that the other
Contracting Party has departed from the aviation security provisions of this Article, that
Contracting Party may request immediate consultations with the other Contracting Party.

7. Failure to reach a satisfactory agreement within fifteen (15) days from the date of
such request will constitute grounds to withhold, revoke. limit or impose conditions on

the operating authorization or technical permission of the airlines of that Contracting
Party.

8. When required by an immediate and extraordinary threat, a Contracting Party may
take interim action prior to the expiry of fifteen (15) days.

G. Any action taken in accordance with the paragraph 7 above shall be discontinued
upon compliance by the other Contracting Party with the provisions of this Article.
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Appendix ‘F*

ARTICLE XIV

L} The agreed services on any of the routes specified in the Annex to the Agreement
shall have as their primary objective the provision of capacity for transportation of traffic

between both countries.

2. The capacity to be offered for such services shall be agreed between the Parties.
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